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MEMORANDUM

To: James Townsend, Counsel

From: Paul Van Cott, Associate Attorney

Date: June 4, 2014

Re: Proposed Rule Making - FOIL Rules (9 NYCRR § 587.1)

For Agency consideration, please find enclosed a staff proposal to
replace APA’s Freedom of Information Law (FOIL) rules in 9 NYCRR §
587.1, along with a proposed Agency resolution. A red-lined version
of 587.1 with some brief explanatory comments is also enclosed. If
approved by the Agency, before filing a notice of proposed rule making
for this proposal, staff will seek input from Committee on Open
Government (““CO0G), the Local Government Review Board and other key
stakeholders. We will also obtain approval of the proposal from the
Regulatory Review Unit in the Division of Budget.

Goal of proposed rule making: To eliminate Agency FOIL rules that
duplicate requirements and procedures of Article 6 of the Public
Officers Law and COG’s FOIL rules in 21 NYCRR Part 1401.

Statutory/Regulatory Context: FOIL is set forth in Article 6 of the
Public Officers Law (“POL”). The statute empowers the Committee on
Open Government to adopt rules for the administration of FOIL, which
it has done in 21 NYCRR Part 1401.

Other agencies and local governments, including APA, are required by
FOIL to adopt rules that conform to FOIL and the rules set forth in 21
NYCRR Part 1401.

Proposed Rule Making

This proposed rule making seeks to repeal and replace existing 8 587.1
to achieve the goal described above. As currently written, most of
587.1 is duplicative of FOIL and/or COOG’s rules, or no longer
conforms with FOIL due to changes to the law that have occurred since
587.1 became effective in 1979. The draft proposal is intended to
ensure conformance with FOIL and COOG’s rules without duplication of
those requirements and procedures, by limiting Agency FOIL regulations
to those specifically necessary for the Agency’s implementation of
FOIL.
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587.1 Access to Agency Records:

(a) Purpose. The Agency shall provide access to records in conformance with the requirements

and procedures set forth in article 6 of the Public Officers Law, entitled "Freedom of Information

Law,” and its implementing requlations in 21 NYCRR Part 1401. This section provides

requlations specific to the Agency’s responsibilities under the Freedom of Information Law.

(b) Records access officer. One or more designated project administrators shall be the Agency’s

records access officer(s). The business address of the records access officer(s) is at the

Adirondack Park Agency, PO Box 99, Ray Brook, NY 12977. The record access officer(s) shall

coordinate the Agency’s response to requests for access to records..

(c) Availability of records. Records may be requested electronically or shall be available for

public inspection and copying at the Adirondack Park Agency, 1133 NYS Route 86, Ray Brook,

New York 12977.

(d) Hours for public inspection. Requests for public access to records shall be accepted and

records produced during all hours that the Agency is reqularly open for business. Except on

State holidays, or during weather or other emergencies, these hours are 8:30 a.m. to 5:00 p.m.,

Monday through Friday.

(e) Trade Secrets. A person submitting records to the Agency may identify information therein

for which an exception from disclosure is requested. The records access officer(s) shall identify

the person(s) within the Agency who shall have custody and/or access to such information and

the manner of safequarding against unauthorized access to such information until fifteen days

after the entitlement to such exception has been finally determined or such further time as

ordered by a court of competent jurisdiction.




(e) Appeal of denial of access to records. Any person denied access to records, or denied a

requested exception from disclosure of records, in whole or in part, may appeal in writing to the

Agency’s Counsel. The business address of the Agency’s Counsel is P.O. Box 99, Ray Brook,

New York 12977.

(f) Severability. If any provision of these requlations or the application thereof to any person or

circumstances is adjudged invalid by a court of competent jurisdiction, such judgment shall not

affect or impair the validity of the other provisions of these requlations or the application thereof

to other persons and circumstances.




Draft Resolution — FOIL

WHEREAS, the Adirondack Park Agency (“Agency”) is authorized to adopt, amend and repeal
rules and regulations pursuant to Executive Law 88 804(9) and 809(14), and Public Officers Law
Article 6 (FOIL); and

WHEREAS, any rule making undertaken by the Agency must be done in accordance with the
State Administrative Procedure Act (“SAPA”); and

WHEREAS, pursuant to SAPA § 202(a), prior to the adoption of a rule the Agency is required
to submit a notice of proposed rulemaking to the Secretary of State for publication in the State
Register and to afford the public an opportunity to comment on the proposed rule; and

WHEREAS, as set forth in the accompanying proposed rule, the Agency seeks to repeal and
replace its regulations in 9 NYCRR § 587.1 pertaining to Agency implementation of FOIL; and

WHEREAS, pursuant to SAPA 8 201-a(2)(a), the proposed rule will not have any measureable
impact on jobs and employment opportunities because it does not place any new or increased
regulatory burden on any person; and

WHEREAS, pursuant to SAPA 88 202(a), 202(b), and 202(bb), the Agency is required to
develop and issue a regulatory impact statement, a regulatory flexibility analysis and a rural area
flexibility analysis for any rule proposed for adoption; and

WHEREAS, adoption of the proposed rule by the Agency is subject to the State Environmental
Quality Review Act (Environmental Conservation Law 8 8-0801 et seq.) and is a Type Il action
pursuant to 9 NYCRR 8 586.5(b) since it does not effect substantive change in Agency
jurisdiction or project review procedures.

NOW, THEREFORE, BE IT RESOLVED that:

l. Pursuant to SAPA § 202(a), Agency staff shall submit a notice of proposed rule making
for the proposed rule accompanying this resolution to the Secretary of State for
publication in the State Register and shall hold public hearings on the proposed rule and
afford the public a 45-day period to submit comments on the proposed rule. Prior to
submission of the notice of proposed rule making to the Secretary of State, Agency staff
shall consult with the Committee on Open Government, the Local Government Review
Board and other interested stakeholders and obtain approval of the proposal from the
Regulatory Review Unit. The Executive Director may make non-substantive or
technical changes to the proposed rule based on those consultations.

. For purposes of complying with SAPA, Agency staff shall develop and issue with the
notice of proposed rule making a draft job impact statement, regulatory impact statement,
regulatory flexibility analysis and rural area flexibility analysis.



PART 587
ACCESS TO AGENCY RECORDS; OPEN MEETINGS; CONFLICTS OF INTEREST

(Statutory authority: Executive Law, § 804[9]; Public Officers Law, §§ 87[1][b], 95, 104[3])
Sec.
587.1 Access to agency records
587.2 Open meetings

587.3 Conflicts of interest
587.4 Ex parte communications prohibited

§587.1 Access to agency records.

Comment [PTV1]: Now the Committee on Open
Government.

Comment [PTV2]: These subdivisions are

proposed to be combined and rewritten to make
clear that FOIL and 21 NYCRR Part 1401 govern

Comment [PTV3]: This subdivision is proposed
to be deleted. “Record” is defined in FOIL and the
other two terms — which appear in FOIL - are
unnecessary to define.




Comment [PTV4]: This subdivision is proposed
to be rewritten to rely on FOIL and 21 NYCRR §
1401.2 for non-Agency specific requirements and
procedures.

Comment [PTV5]: This subdivision is proposed
to be rewritten to include reference to electronic
requests.

to be rewritten to be more consistent with FOIL.

WeekendsJ /{Comment [PTV6]: This subdivision is proposed }




Comment [PTV7]: This subdivision is proposed
to be deleted as duplicative of and not in
conformance with 21 NYCRR § 1401.5 of FOIL §
89(3) per laws of 2008.

Comment [PTV8]: This subdivision is proposed
to be deleted as duplicative of and non-conforming

21 NYCRR § 1401.6 and FOIL § 87(3)(c), per laws
of 2009.







1999, 2001 and 2010.

Comment [PTV9]: This subdivision is proposed
conformance with FOIL and 21 NYCRR § 1401.7

to be deleted as duplicative of and not in

per the laws of 1987




This subdivision is

proposed to be rewritten and to rely on FOIL § 89. It
is duplicative and of FOIL § 89 and does not
conform to that section per the laws of 2003

Comment [PTV10]:

|




addres&ef—theﬂeeuﬂsel—tewhemawappeahs%—bemreeted{ Comment [PTV11]: This subdivision is
proposed to be deleted as duplicative of and not in
conformance with FOIL per laws of 2008.




